RESOLUTION NO. 2043

A RESOLUTION OF THE GOLDEN CITY COUNCIL
AUTHORIZING A LICENSE AGREEMENT WITH THE STATE OF
COLORADO DEPARTMENT OF TRASPORTATION FOR THE US
6 TRAIL AND BIKEPATH

WHEREAS, the City of Golden has been planning to extend the current multi-purpose trail and
bike path adjacent to US 6 from its current terminus at 19 Street to the north side of Clear Creek; and

WHEREAS, a portion of the proposed project alignment falls within US Highway 6 right of way
owned by the Colorado Department of Transportation; and

WHEREAS, the City of Golden entered into construction and maintenancé agreements with the
Colorado Department of Transportation for this final phase of the project in 1999 and 2004; and

WHEREAS, the Colorado Department of Transportation is requesting that the City of Golden
execute the current version of a license agreement.

THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF GOLDEN,
COLORADO:

Council authorizes a license agreement, the substance of which reflects the matters set forth in the
form attached hereto as Exhibit A. City Manager is authorized to execute such the agreement in a form

approved by the City Attorney.
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Adopted this 11th day of March, 2010.

'Susan M. Brooks, MMC
City Clerk

APPROVED AS TO FORM:

QMML )

David S. Williamson
City Attorney
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I, Susan M. Brooks, City Clerk of the City of Golden, Colorado, do hereby certify that the foregoing is
a true copy of a certain Resolution adopted by the City Council of the City of Golden, Colorado at a regular
business meeting thereof held on the 11th day of March, A.D., 2010.

e 20O k).

Susan M. Brooks, City Clerk of the City of
Golden, Colorado
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Property Management #:
BIKE/PEDESTRIAN TRAIL LICENSE
THIS LICENSE, made this day of , 201__ by and between the State of Colorado

for the use and benefit of THE DEPARTMENT OF TRANSPORTATION, hereinafter referred to as the
"State", and the CITY OF GOLDEN, hereinafter referred to as the "Local Agency"”,

WHEREAS, required approval, clearance and coordination has been accomplished from and with
the appropriate agencies; and

WHEREAS, the State owns certain property as shown on the map attached as Exhibit A,
hereinafter referred to as the "State’s Right of Way" which is used for SH Highway 6 right of way; and

WHEREAS, the Local Agency has planned and anticipates a project for the construction
appurtenances to a non-motorized trail, as defined by Section 33-11-103(4), C.R.S., as amended; and

WHEREAS, the Local Agency desires to construct a bike/pedestrian path within the State’s Right
of Way (the “path”) as part of the US-6 Regional Trail and Bridge Improvements; and

WHEREAS, the Local Agency has requested permission to construct the path to allow for
non-motorized trail traffic to enter, occupy, and then exit the State's Right of Way as shown on the
attached plans ("the Trail Project"); and |

WHEREAS, the State desires to allow the Local Agency to use the State's Right of Way for
construction and use of a trail, as described herein, subject to the terms and conditions of this contract;
and

WHEREAS, the Local Agency recognizes that the State must retain the superior right to use the
State's Right of Way for highway purposes, and the Local Agency desires to agree to relinquish the use of
such right of way without any cost or liability to the State, pursuant to the terms of this contract; and

WHEREAS, the Trail Project is to be specifically described in the plans and specifications ("the
Plans"), which Plans shall be provided by the Local Agency, and -

WHEREAS, the Local Agency desires to pay for the cost of the Trail Project; and
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WHEREAS, the State desires to review the design and construction of the proposed Trail Project

to ensure the integrity of the State’s right of way in the project area; and

WHEREAS, the State and Local Agency consider it to be in their mutual interest to cooperate in

and to agree upon certain responsibilities with regard to performance of the Trail Project; and

WHEREAS, this contract is executed by the State pursuant to the provision of Sections 43-2-103

and 43-2-144, C.R.S., as amended; and

WHEREAS, the Local Agency has executed this contract under the appropriate authority.

NOW, THEREFORE, it is hereby agreed that:

A. The Local Agency shall be responsible for the preparation of the Plans and for the accuracy
and completeness of the Plans. The Plans are made a part of this contract by this
reference. Use of the trail will be limited to bicycles, pedestrians, wheelchairs, and other
non-motorized users. No motorized vehicle use will be permitted, with the exception of
motorized vehicles necessary for maintenance of the trail, motorized wheelchairs, and
emergency vehicles and emergency access.

B. The Local Agency shall be responsible for the construction of the Trail Project in
accordance with the Plans and intends to retain an independent contractor (the
"Contractor”) to construct the Project. The Local Agency shall administer and provide
technical direction to the Contractor concerning such construction, as provided herein.

C. The State shall review the Plans for the Trail Project, the Local Agency’s contract with the
Contractor, and review construction of the Trail Project as described herein, so that
construction of the Trail Project by the Loml Agency will meet Federal and State standards,
the provisions of this contract and the Local Agency’s construction contract.

D. The Local Agency shall be solely responsible for all costs of the Trail Project including, but
not limited to, costs of design and construction of the Trail Project.

E. The Local Agency shall be solely responsible for any and all damage to the State’s roadway,

structures and/or associated facilities caused by the construction, operation, or
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maintenance of the Trail Project within the State’s Right of Way, except for damage caused
by the State or its agents. Any such damage shall be corrected in accordance with the
State’s standards at the Local Agency's sole expense.

The Local Agency shall be solely responsible and liable for any and all claims, damages,
liability and court awards including costs, expenses and attorney fees, which arise as a
result of the acts of its employees or agents or their acts of omission, if any, in constructing,
operating, or maintenance of the Trail Project within the State’s Right of Way. Nothing in
this contract shall be construed as a waiver by the State or the Local Agency of the
provisions and protections of the Colorado Governmental Immunity Act, Section 24-10-101,
et seq., C.R.S., as now enacted or hereafter amended.

The State will provide liaison with the Local Agency through the State Region Transportation
Director, Region 6 located at 2000 South Holly, Denver, Colorado 80222. Said Region
Transportation Director is responsible for coordinating the State’s activities under this

contract.

H. The Local Agency will provide:

1. Preliminary engineering, design services and preparation of construction plans, and
special provisions.

2. Design worksheets used in design of the Trail Project.

I. The Local Agency will comply with the following:

1. The Local Agency will be responsible for the plans being accurate and complete.

2. Notwithstanding any review or consents given by the State for said plans or the
performance by the State of the construction review services, the State will not be liable or
responsible in any manner for the design details, or construction of the Trail Project.

The State will revfew The Local Agency’s construction plans and special provisions and
indicate those changes necessary to assure compliance with State and FHWA requirements.

The Local Agency will afford the State 10 business days to review the construction plans
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and special provisions as changed, and said plans shall be considered final when accepted
by the parties hereto. In the event the State does not object to the construction plans and
special provisions within 10 business days after the date of mailing by the Local Agency, the
construction plans and special provisions shall be deemed accepted by the State.

The Local Agency shall not start construction of the Trail Project on State Right of Way,
nor authorize the Contractor to start construction, until the State issues a written notice to
proceed to the Local Agency, which notice shall not be unreasonably withheld or unduly
delayed. In the event the Local Agency contracts for construction of the Trail Project, the
Local Agency shall provide final assembly of construction contract documents, advertise the
call for bids, receive and open bid proposals, award the construction contract, administer the
construction contract and prepare and issue any contract amendments. All such documents
and procedures, including award of the construction contract, shall substantially comply with
standard State construction specifications and legal requirements and shall be subject to
review by the State. The construction contract between the Local Agency and the Contractor
shall be subject to prompt review and concurrence by the State, which concurrence shall be
evidenced by a letter from the Region Transportation Director. In the event the State does
not object to the construction contract within 10 business days after the date of mailing by the
Local Agency, the construction contract shall be deemed accepted by the State. Such
construction contract between the Local Agency and the Contractor shall contain provisions

to protect the interests of the State, including, but not limited to:
1. The Local Agency shall procure from the Contractor certificates of insurance and shall
deliver copies of the same directly to the State. The types and limits of insurance shall be

at a minimum as follows:

2. Workers' Compensation Insurance as required by State statute, and
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Employer’s Liability Insurance covering all employees acting within the course and scope

of their employment and work on the activities authorized by this License in Paragraph 4.

3. Commercial General Liability Insurance written on 1SO occurrence form CG 00 01 10/93
or equivalent, covering Premises operations, fire damage, independent Consultants,
blanket contractual liability, personal injury, and advertising liability with minimum limits as

follows:

1. $1,000,000 each occurrence;
2. $2,000,000 general aggregate;

3. $50,000 any one fire.

If any aggregate limit is reduced below, $1,000,000 because of claims made or
paid, the Local Agency, or as applicable, its Contractor, shall immediately obtain
additional insurance to restore the full aggregate limit and furnish to CDOT a
certiﬁcate 0|; other document satisfactory to CDOT showing compliance with this

provision.

4. If any operations are anticipated that might in any way result in the creation of a pollution
exposure, Local Agency, or as applicable, its contractor, shall also provide Pollution Legal
Liability Insurance with minimum limits of liability of $1,000,000 Each Claim and
$1,000,000 Annual Aggregate. CDOT shall be named as an Additional Insured to the
Pollution Legal Liability policy. The Policy shall be written on a Claims Made form, with an

extended reporting period of at least two year following finalization of the License.

5. Umbrella or Excess Liability Insurance with minimum limits of $1,000,000. This policy

shall become primary (drop down) in the event the primary Liability Policy limits are
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impaired or exhausted. The Policy shall be written on an Occurrence form and shall be
following form of the primary. The following form Excess Liability shall include CDOT as
an Additional Insured.

6. CDOT shall be named as Additional Insured on the Commercial General Liability
Insurance policy. Coverage required by the License will be primary over any insurance
or self-insurance program carried by the State of Colorado.

7. The Insurance shall include provisions preventing cancellation or non-renewal without at
least 30 days prior notice to CDOT by certified mail to the address contained in this
document.

8. The insurance policies related to the License shall include clauses stating that each
carrier will waive all rights of recovery, under subrogation or otherwise, against CDOT, its
agencies, institutions, organizations, officers, agents, employees and volunteers.

9. All policies evidencing the insurance coverage required hereunder shall be issued by
insurance companies satisfactory to CDOT.

10. In order for this License to be executed, the Local Agency, or as applicable, their
Contractor, shall provide certificates showing insurance coverage required by this License
to CDOT prior to the execution of this License. No later than 30 days prior to the
expiration date of any such coverage, the Local Agency or Contractor shall deliver to the
Notice Address of COOT certificates of insurance evidencing renewals thereof. At any
time during the term of this License, CDOT may request in writing, and the Local Agency
or Contractor shall thereupon within 10 days supply to CDOT, evidence satisfactory to
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12.

13.

L. The

CDOT of compliance with the provisions of this section. Insurance coverage must be in

effect or this License is in default.

. Notwithstanding subsection (a.) of this section, if the Local Agency is a “public entity”

within the meaning of the Colorado Governmental Immunity Act CRS 24-10-101, et seq.,
as amended (“Act’), the Local Agency shall at all times during the term of this License
maintain only such liability insurance, by commercial policy or self-insurance, as is
necessary to meet its liabilities under the Act. Upon request by CDOT, the Local Agency
shall show proof of such insurance satisfactory to CDOT. Public entity Local Agencys

are not required to name CDOT as an Additional Insured.

If the Local Agency engages a Contractor to act independently from the Local Agency on
the Premises, that Contractor shall be required to provide an endorsement naming
CDOT as an Additional Insured on their Commercial General Liability, and Umbrella or

Excess Liability policies.

To the extent authorized by law, the Contractor shall indemnify, save and hold harmless
the State and the Local Agency, their employees and agents, against any and all
claims, damages, liability, and court awards including costs, expenses, and attorney
fees incurred as a result of any act or omission by the Contractor, or its employees,

agents, subcontractors, or assignees pursuant to the terms of this contract.

State hereby grants a license to the Local Agency to use a section of the State's Right of

Way as described in Exhibit A, attached hereto and made a part hereof. The sole purpose of

the license is for the construction and maintenance of a recreational trail to aliow for

non-motorized traffic (as defined in paragraph A of this License) to enter State Right of Way,
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travel within State Right of Way as shown on the Plans, and then exit the State's Right of

Way.

M. The Local Agency recognizes that the State must retain the superior right to use the State’s

Right of Way for highway purposes and that the Local Agency’s use of the State Right of Way,
as described in Exhibit A, is at all times subordinate to and subject to any and all current and
future roadway operations, maintenance and State highway needs and purposes, as
determined by the State in its sole discretion. The Local Agency agrees that this license is
limited in scope, use, and time, as described herein. The license granted herein is a personal
right of the Local Agency, and vests no property interest in the State Right of Way to the Local
Agency. The Local Agency agrees that this license is revocable by the State at no expense to
the State pursuant to the following provisions:

1) The State may revoke this license, and the Local Agency shall relinquish all use of the
State Right of Way without any cost or liability to the State whenever the State, in its sole
discretion, determines that the State Right of Way is required for any emergency state
highway purpose. The State has the right, if it determines that an emergency situation exists,
to terminate this license, to stop construction of the Trail Project, or to close the Trail Project,
at any time to protect public safety, to facilitate transportation activities, or for other highway
purposes.

2) In non-emergency situations, the State may revoke this license and, in that event, the
Local Agency shall relinquish the use of the State Right of Way without any cost or liability to
the State within 180 days after receipt of written notice from the State that such right-of-way is
needed for current or future roadway operations, maintenance, or other State highway needs

and purposes.

N. The Local Agency will be responsible for acquiring any additional rights of way required for the

completion of the Trail Project, including any necessary construction easements. Prior to the

commencement of construction, the Local Agency must certify in writing to the State that all
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additional right of way has been secured or that no additional right of way is required.

0. The Local Agency shall obtain any required proper clearance or approval from any utility

company or ditch company, which may become involved in this project, by separate
agreement between the Local Agency and such other entity, if necessary, as determined by
the Local Agency. Prior to the Trail Project being advertised for bids, the Local Agency must

certify in writing to the State that all such necessary clearances have been obtained.

P. For the Trail Project:

1. a. The State will review and inspect the construction of the Trail Project within or
affecting State Right of Way to ensure that it meets Federal and State standards and the
Plans.

1. b. Except for emergencies, or in the event an immediate threat to public safety exists,
the State’s Inspector will not have direct contact with the Contractor but will notify the Local
Agency'’s Project Representative, as identified in the construction contract documents, of any
State directions concerning proposed construction contract modifications, and will coordinate
such modifications and its construction review services with the Local Agency. After
consultation of the State’s Inspector and the L.ocal Agency’s Project Representative, the
State's directions will be implemented. In the event that the Local Agency project
representative fails to concur in any State construction direction, then the matter will be
referred to the State’s Region 6 Program Engineer for resolution.

1. c. The State’s Inspector may, in writing, suspend the construction of those portions of
the Trail Project within or affecting State Right of Way, wholly or in part due te the failure of
the Local Agency or the Contractor to correct conditions unsafe for the workmen or the
general public; for failure to carry out provisions of this contract or the construction contract
including construction modifications or directions required by the State; for such periods as
the State’s Inspector may deem necessary due to unsuitable weather; for conditions

considered unsuitable for the prosecution of the work or for any other condition or reason
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deemed to be in the public interest. The State shall notify the Local Agency and provide
opportunity to correct such conditions prior to any suspension. The Local Agency shall
include this provision in its contract with the Contractor.

1. d. The inspections done by CDOT's Inspector shall only be visual, and does not
constitute an acceptance of the workmanship or materials used in the work done by the Local
Agency’s contractor on the Trail Project. Inspection by CDOT's Inspector does not confer any
liability for the work of the Trail Project on CDOT’s Inspector or CDOT.

2. a. The Local Agency shall provide construction engineering during the construction of
all elements of the Trail Project. Said construction engineering will include field and office
engineering, land survey controls, inspection and material testing and control by qualified
personnel.

2. b. The Local Agency shall be responsible for the administration of and payment to its
contractor of all costs incurred for project construction under the construction contract with the

Contractor.

Q. Upon satisfactory completion of construction of the Trail Project, the Local Agency will issue

to the State a Certificate of Final Completion showing the date of final completion and
certifying that the Trail Project has been constructed according to the approved plans and
specifications. Determination of satisfactory completion of the Trail Project sﬁall be made by
the State in accordance with the following procedures:

1. Upon due notice from the Local Agency’s project representative of presumptive
completion of the Trail Project, the State’s Inspector will participate in an inspection of the
Trail Project with the Local Agency and the Contractor.

2. If construction of those portions of the Trail Project, within or affecting State Right of
Way is found completed to the satisfaction of the State’s Inspector, that inspection shall
constitute the final inspection and the State’s Inspector will notify the Local Agency in writing
of the State's acceptance of the Trail Project as of the date of the final inspection.
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3. If the inspection discloses any work, in whole or in part as being unsatisfactory, the
State’s Inspector will give the Local Agency directions for correction of same, and the Local
Agency shall direct its contractor to implement the State’s directions subject to the provisions
of paragraph P.1.b. of this contract.

4. Upon correction of the work, another inspection will be made which shall constitute the
final inspection provided the work has been satisfactorily completed. In such event, the
State’s Inspector will notify the Local Agency in writing of the State’s acceptance of the Trail
Project as of the date of the final inspection.

5. Final acceptance by the State under this paragraph does not waive any State legal
rights contained herein.

R. The State shall not be precluded or estopped by acceptance of the Trail Project work from
showing at a later time that the Project work as constructed does not in fact conform to the
approved as-built Plans. The State shall not be precluded or estopped by acceptance of the
Trail Project work from recovering from the Local Agency such damage as the State may
sustain by reason of the Local Agency’s failure to comply with the terms of this contract.
Neither acceptance by the State of the Trail Project work nor any posseséion of the
constructed Trail Project facilities by the State, shall operate as a waiver of any portion of this
contract or of any power herein reserved, or of any right to damages. A waiver of any breach
of this contract shall not be held to be a waiver of any other or subsequent breach.

S. Within 120 days after Local Agency issuance and State acceptance of the Certificate of Final
Completion, the Local Agency shall prepare and deliver to the State the final sets of plans and
specifications (the "As-built" plans) for the Trail Project, based upon field notes maintained by
the Local Agency. A copy of said plans shall be made a part of this contract by reference.

T. The Local Agency will maintain and operate the improvements constructed under this contract,
at its own cost and expense during their useful life, in a manner satisfactory to the State, and

will make ample provision for such maintenance each year. Additionally, the Local Agency
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shall be responsible for mowing weeds and grasses in those areas, between the Trail and the
edge of the State’s Right of Way where su_ch mowing needs to be performed by walking lawn
mower, rather than a tractor-type lawn mower. The parties shall meet to determine the
location of these areas. Such maintenance and operations shall be in accordance with all
applicable statutes and ordinances, and regulations promulgated thereunder, which define the
Local Agency's obligation to maintain such improvements. The State may make periodic
inspections of the Trail Project to verify that such improvements are being adequately
maintained with respect to protection of the State's Right of Way. In the event that the Trail
Project is not maintained in an appropriate manner, as determined by the State, the State
reserves the right to notify the Local Agency, and if such maintenance remains deficient for a
period of thirty (30) days after such written notice, to perform maintenance actions deemed
necessary by the State and to be reimbursed by the Local Agency for the costs of such
maintenance actions. Additionally, if at any time the Trail Project is determined to be
obsolete, unnecessary, or a threat to the safety of the traveling public, the parties hereto shall
immediately negotiate the most appropriate and mutually desirable course for removing or
covering the trail. The Local Agency shall be responsible for the cost of any such removal or

coverage.

. In the event the portion of State highway adjacent to or over the improvements constructed

under the Trail Project is widened, the Local Agency shall take all reasonable actions to
provide the funding necessary for any required relocation or reconstruction of the trail. The
State will provide the Local Agency the opportunity to review and comment on State plans for

widening.

V. The State hereby reserves the right to revoke the use of State Right of Way by the Local

Agency in the event the Trail Project is not used as intended or if the Trail Project is found to
be detrimental to the highway or its structures.

W. Notwithstanding any review and concurrence with the Trail Project design plans or
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acceptance of the final constructed Trail Project, the State shall not have any liability for the
construction, maintenance, or use of the Trail Project or for any act or omission by the Local
Agency or the Contractor.

X. The parties hereto agree that this contract is contingent upon all funds designated for the work
herein being appropriated and made available from the Local Agency. Should the Local
Agency fail to provide necessary funds as agreed upon herein, this contract may be
terminated by either party. Any party terminating its interest and obligation herein shall not be
relieved of any financial obligations which existed prior to the effective date of such
termination. After the construction contract has been awarded and the construction contract
is fully executed, this contract may not be terminated by the Locai Agency until the
construction of the Trail Project is completed and final bills are paid in full, unless the Local
Agency restores the prbject site to its prior condition or completes the Project to the extent
necessary to ensure public safety and to comply with the State’s obligations under the state
highway system.

Y. The term of this contract, except for provisions regarding maintenance, shall continue through
the completion and final acceptance of the Trail Project by the Local Agency with concurrence
from the State. The covenants with regard to maintenance of the improvements constructed
under this contract shall remain in effect in perpetuity or until such time as the Local Agency
is, by law or otherwise, relieved of such responsibility.

Z. As between the parties hereto, each of them shall be responsible for its own negligence, if any,
and that of its servants and employees, consistent with the provisions of the Colorado
Governmental Immunity Act, C.R.S. 24-10-101 et seq. Nothing in this Agreement shall be
construed as a waiver by the State or the Local Agency of the respective rights and
protections of either under said Act.

AA. This contract shall inure to the benefit of and be binding upon the parties, their successors

and assigns.
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AB. The term of this license shall be for a period of seven (7) years from the date first written
above. The license shall be deemed fully executed when it has been signed by the State.
AC. The Local Agency represents and warrants that it has taken all actions that are necessary or

that are required by its procedures, bylaws, or applicable law, to legally authorize the
undersigned signatory to execute this contract on behalf of the Local Agency and to bind the
Local Agency to its terms.

AD. The enforcement of the terms and conditions of this Agreement and all rights of actions
relating to such enforcement, shall be strictly reserved to the Local Agency and the State and
nothing contained in this agreement shall give or allow any claim or right of action whatsoever
by any other or third person. It is the express intent of the parties to this contract that any

person receiving services or benefits under this Agreement shall be deemed an incidental

beneficiary only.
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"IN WITNESS WHEREOF, the parties hereto have executed this contract the day and year first
above written.

Department of Transportation
State of Colorado
ATTEST:
By By:
Chief Clerk for Right of Way Pamela Hutton, PE
Chief Engineer
LOCAL AGENCY
ATTEST:
By By
Michael C. Bestor

Title Title City Manager




