RESOLUTION NO. 1564

A RESOLUTION OF THE GOLDEN CITY COUNCIL APPROVING
A LEASE PURCHASE AGREEMENT FOR CERTAIN PROPERTY
AT 20041 GOLDEN GATE CANYON ROAD WITH LANCE AND
JOANN KILGROE

WHEREAS, the City of Golden City Council has identified the need to construct a new City shops
facility to house functions including Street Maintenance, Fleet Maintenance, Utilities, and Parks and Open
Space maintenance; and

WHEREAS, after a detailed investigation and evaluation, City Council supports the City
manager’s determination that the most suitable available location for such City shops facility is the 29 acre
parcel at 20041 Golden Gate Canyon Road owned by Lance and JoAnn Kilgroe; and

WHEREAS,  City Council has determined that it is appropriate to secure an ownership right in the
property now, in order to continue planning for the shops facility.

THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF GOLDEN,
COLORADO:

The Lease Purchase Agreement between the City and Lance and JoAnn Kilgroe is approved in
essentially the same form as the copy of such agreement accompanying this resolution, subject to modifications
of paragraph 5 as discussed regarding the date of possession, and also subject to removal of the language
pertaining to to taking title subject to the provisions of the easement recorded January 18, 2005, such language
to be replaced with a simple requirement to build a road by January 10, 2006. All such changes and the
Agreement to be in a form satisfactory to the City Attorney. The Mayor is authorized to exccute the
Agreement on behalf of the City.

Adopted the 28th day of April, 2005,

C 7 %
Charle§/]. Baroch
Mayor

ATTERT:
Susan M. Brooks, MMC
City Clerk

APPROVP)JT;RM.

’/ r

am&ACwindholz [/
City Attormey
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L. Susan M. Brooks, City Clerk of the City of Golden, Colorado, do hereby certify that the foregoing is
a true copy of a certain Resolution adopted by the City Council of the City of Golden, Colorado at a regular
meeting thereof held on the 28th day of April, AD., 2005.

(SEAL) ATTEST: % (,(/w\m 6@7&/

Susan ™. Brooks, City Clerk of the City of
Golden, Colorado
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WINDHOLZ & ASSOCIATES
ATTORNEYS AT LAW

1650 38™ STREET
SUITE 103 WEST
BOULDER, COLORADO 80301

James A. Windholz, P.C. TELEPHONE: 303-443-3100
David S. Williamson FACSIMILE: 303-443-7835
William P. Hayashi

MEMORANDUM
TO: Susan Brooks
FROM: Dave Williamson
DATE: August 2, 2005
RE: CONVYEYANCE DOCUMENTS/KILGROE PARCEL

Attached please find copies of fully executed and recorded ““Lease/Option to Purchase
Agreement”, and “First Amendment to Easement and License Agreement”. These
contracts relate to the City’s lease and option to purchase property for the City shops on
the north side of town.

The original of the documents have been retained by the Kilgroe’s attorney. They have
been recorded and recording information is as shown on the attached copies. You should
retain these copies in your files as you would other original contracts and documents of
conveyance.

Please let me know if you have any questions.
DSW/dr

c Steve Glueck w/enc.
Mike Bestor w/enc.
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Jefferson County, Colorado
LEASE/OPTION TO PURCHASE AGREEMENT

Effective  /2A4Y Yiv 4 L , 2005, the City of Golden, Colorado (“City”), a
>~ Colorado home-rule municipal corporation and Jo Ann Kilgroe and Lance H. Kilgroe
(collectively, “Kilgroe™), have entered into this Agreement regarding a parcel of real estate
\Q\ approximately 29.27 acres in size situate in the County of Jefterson, State of Colorado and \/ \/3/

-~

described in Exhibit “A” attached hereto and incorporated herein by this reference (the
“Property™).

1. Lease. Subject to and upon the terms, provisions and conditions hereinafter set
forth, and in consideration of the duties, covenants and obligations hereunder, Kilgroe does
hereby lease, demise and let unto the City and the City does hereby lease from Kilgroe the
Property.

2. Term. This lease shall begin on May A%, 2005 and shall terminate on January 29,
2017. The lease is subject to annual appropriations of the lease payments by the City (see
Section 4 below).

3. Lease Rates. Upon execution hereof, City shall pay to Kilgroe the sum of
$600,000.00. Thereafter, the City shall make annual lease payments as follows: the annual lease
payment for calendar years 2006 through 2016, inclusive, shall be as set forth in Exhibit B
attached hereto. Annual lease payments shall be due on the 30" day of January of each year
during the term of the lease, and any payment not made in a timely fashion shall accrue
additional interest (in addition to the rate set forth in Exhibit “B”) of 8% per annum from its
original due date until such payment is made in full. A portion of each annual lease payment is
paid as, and represents, payments of interest, and the balance as principal for purposes of
calculating the option purchase price as provided in paragraph 8. Exhibit “B” attached hereto sets
forth the interest and principal component of each annual lease payment. The City will be
responsible for payment of real property taxes, if any, for the Property during the entire term of
this lease.

4. Conditions of Lease Payments - Continuation/Termination. The City is not
obligated by this Agreement to make any payments in any fiscal year beyond the fiscal year for
which funds are appropriated for the payment thereof or to make payments from any funds of the
City other than funds appropriated for the payment of current expenditures. All payment
obligations of the City under this Agreement are from year to year only and do not constitute a
multiple-fiscal year direct or indirect debt or other financial obligation of the City.

Subject to the notification and right to supplement appropriation provisions below, the
lease will terminate without penalty to the City upon the occurrence of an event of non-
appropriation in any calendar year. In such event, all obligations of the City under the lease will
terminate. If there appears to be an event of non-appropriation that would terminate this lease in
any particular calendar year, Kilgroe will send a notice to the City requesting confirmation of
non-appropriation and termination. Upon receipt of such notification, the City will either 1)
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provide Kilgroe with written confirmation of the non-appropriation and resulting termination, 2)
provide documentation that the necessary appropriation did in fact occur, or 3) within sixty 60
days of such notice adopt a supplemental appropriation, which supplemental appropriation will
avoid termination of the lease. Notwithstanding anything herein to the contrary, the failure of
the City to make any lease payment, including additional interest, if applicable, within sixty (60)
days after a written demand for payment shall be deemed an event of default which entitles
Kilgroe to terminate the lease.

The City and Kilgroe acknowledge and agree that the lease payments hercunder shall
constitute current expenditures of the City payable in the fiscal years for which funds are
appropriated for the payment thereof. The City's obligations under this Agreement shall be from
year to year only and shall not constitute a multiple-fiscal year direct or indirect debt or other
financial obligation of the City, or an obligation of the City payable in any fiscal year beyond the
fiscal year for which funds are appropriated for the payment thercof, or payable from any funds
of the City other than funds appropriated for the payment of current expenditures. The City shall
not be required or obligated to exercise its option to purchase the Property. No provision of this
Agreement shall be construed to pledge or to create a lien on any class or source of City monies,
assets or properties.

5. Possession.

A. Possession of Portion of Property. Provided payment as required herein has
been made and the City otherwise has complied with the terms and provisions hercof, possession
of that portion of the Property described in Exhibit “C” attached hereto and incorporated herein
by this reference shall be delivered to the City on upon execution of this lease by both parties.
Additionally, the City acknowledges that Kilgroe will be unable to remove all of its equipment
and other items from the Property prior to the date of delivery of possession and agrees that
Kilgroe shall retain the right to enter upon the Property to remove the same for a period of sixty
days after delivery of possession.

B. Possession of Entire Property. Possession of the entire Property shall be
delivered to the City on or before January 1, 2006.

6. City’s Obligation to Construct Public Road. The parties acknowledge that by
Easement and License Agreement recorded December 21, 2004 at Reception No. F2147201 and
Easement and License Agreement recorded December 10, 2004, at Reception No. F2142242, and
Restated Easement and License Agreement recorded January 18, 2005 at Reception No.
F2159760, all in the records of the Clerk and Recorder for the County of Jefferson, State of
Colorado and unrecorded First Amendment to Easement and License Agreement dated May 11,
2005 (collectively the “Roadway Agreement”), Brickyard Holdings LL.C (“Brickyard™) did
acquire easement license rights with respect to the Property and Kilgroe related entities did agree
to construct a road as described therein to connect Brickyard’s property to Golden Gate Road.
The parties acknowledge that the Agreements are currently in effect and also of the terms under
which the Agreements will be terminated, namely that a public road extending from Pine Ridge
Road to Golden Gate Canyon Road be constructed in a timely fashion as set forth in the afore-
mentioned First Amendment to Easement and License Agreement. On or before January 10,
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2006, or such later date corresponding to the time for completion as extended pursuant to the
Roadway Agreement, the City shall complete construction of a public road, generally aligning
with the east entrance to the proposed Canyon View Filing No. 3 Subdivision on Pine Ridge
Road as shown on the Preliminary Plat currently before the City and extending south across the
Property to Golden Gate Canyon Road (the”Public Road”). This obligation shall be considered a
material obligation under this Agreement. Kilgroe shall not modify its rights or obligations
regarding the roadway, specifically including termination of the easement and license as set forth
in the Agreement, from those set forth in the Roadway Agreement without the prior written
consent from the City. So long as the City completes construction of the Public Road in a timely
fashion, Kilgroe shall dedicate a fifty-foot-wide strip of land upon which the Public Road is
located to the City for no additional consideration. Termination of this Agreement will not effect
this dedication.

7. Use/Quiet Enjoyment. From and after the date of delivery and possession and
provided that the City pays the Lease payments herein required and performs all of the covenants
and agreements herein contained, the City shall and may peacefully have, hold, enjoy and use the
Property for any lawful purpose.

8. Option to Purchase the Property. At any time during the term of the Lease, and
so long as the City has paid all Lease payments herein required and performed all of the
covenants and agreements herein contained, the City may purchase the Property by making
payment to Kilgroe of the sum of $3,935,000.00 less the sum of all principal payments
(including the down payment) previously paid, with adjustment for prepaid interest, if any, from
the date of the last lease payment to the date of purchase. For purposes of this adjustment,
interest shall be calculated at the rate of 0% per annum during 2005, at 3% per annum during
2006, 2007, and 2008, and at 4% per annum during 2009 and during the entire remaining term of
the Lease. Additionally, so long as the City has paid all Lease payments as provided by this
Agreement, then the City may purchase the property by payment to Kilgroe of the sum of $1.00.
Such final payment shall be made prior to the date of termination of the Lease.

A. Notice to Purchase/Merchantable Title. The option to purchase the Property
as provided herein shall be exercised by written notice from the City to Kilgroe during the term
of the lease. In the event that Kilgroe has not received the City’s notice advising of the exercise
of its option to purchase the Property by December 15, 2016, then Kilgroe shall provide a written
notice to the City inquiring as to whether the City intends to exercise its option to purchase.
Failure of Kilgroe to so notify the City as required in this sub-paragraph shall extend the period
during which the City may exercise its option to purchase through the calendar year 2017. Upon
such notice, the title insurance policy provided for in section 10 below shall be updated to the
date of closing. Closing shall take place within thirty days of the date of any notice from the
City to Kilgroe. In the event said updated commitment indicates rights of parties first arising
after the date of execution of this Agreement as a result of action or non-action on Kilgroe’s part
and Kilgroe is unable or unwilling to remove such liens or otherwise render the title acceptable
to the City within thirty days after receipt of written notice from the City detailing the specific
title items deemed unacceptable to it, then the City may, at its option, terminate this Agreement,
or satisfy such liens, restrictions, encumbrances, or other unacceptable title conditions shown in
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the updated commitment to effect good and merchantable title, and deduct from the amount to
be paid to Kilgroe the amount of any consideration paid on the account thereof or charge to
Kilgroe, if there are insufficient funds otherwise due Kilgroe.

B. Lease Termination without Purchase. If the option to purchase is not
exercised, possession of the Property, except any portion not previously dedicated, shall be
returned to Kilgroe upon termination of the Lease term in substantially the same condition as the
Property was in at the commencement of the Lease, all at the sole expense of the City.

9.  Exclusions. The parties agree that the following items are not included in this
transaction and shall be removed from the Property by Kilgroe prior to January 1, 2006: sub-
zero refrigerator and stained glass windows.

10. Title Insurance - Due Diligence.
A. Title Insurance. To assure the City of good and merchantable title to the

Property for purposes of Iease, potential purchase, and the contemplated improvements to be
made to the Property by the City, Kilgroe has obtained and delivered to the City a commitment
dated April 14, 2005 for a title insurance policy in the amount of $3,935,000.00 issued by First
American Heritage Title Insurance Company, and the City accepts the condition of the title as
reflected in said commitment, subject, however, to the unrecorded First Amendment to Easement
and License Agreement dated May 11, 2005 that is a part of the Roadway Agreement. Kilgroe
shall pay for the title insurance policy in said amount, which policy shall be issued effective as of
the date of execution of this lease by both parties.

B. Survey. Kilgroe has obtained and delivered to the City a survey of the
Property and a copy of the Phase I environmental audit of the Property previously obtained by
Kilgroe. The City accepts the terms of said documents.

C. Inspections. The City acknowledges that it previously has inspected the
Property and waives any rights it may have to further inspection or to terminate this Agreement
based upon itemswhich were or reasonably could have been discovered by inspection of the
Property.

D. Matters Not Shown by the Public Records. Kilgroe has delivered to the City
true copies of all lease(s) and survey(s) in Kilgroe’s possession pertaining to the Property and
disclosed to the City all easements, liens or other title matters not shown by the public records of
which Kilgroe has actual knowledge. The City has had the right to inspect the Property to
determine if any third party(s) has any right in the Property not shown by the public records
(such as, by illustration, an unrecorded easement, unrecorded lease, or boundary line
discrepancy). The City makes no objection to any of the foregoing items or information.

11.  Prorations. Personal property taxes, if any, and general real estate taxes for 2005
based on the most recent mill levy and most recent assessment shall be prorated to the date of
commencement of the within Lease and the City shall be responsible for the payment of all taxes
in connection with the Property from said date forward. Water and sewer charges shall be
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prorated to the date possession of the Property is delivered to the City. These prorations shall be
final.

12.  Payment of Encumbrances - Taxes. All encumbrances and taxes required to be
paid shall be paid by Kilgroe on or before the date of commencement of the within Lease from
the proceeds of this transaction or from any other source. Kilgroe shall verify payment of same
in writing to the City within 10 days of such payment.

13. Warranty Deed. At any closing provided for in this Agreement, Kilgroe shall
exccute and deliver to the City a good and sufficient General Warranty Deed conveying good
and merchantable fee simple title to the respective parcel(s) to the City, free and clear of all liens,
encumbrances, restrictions and taxes, excepting only those liens, restrictions and taxes to which
the Property or any portion thereof may be subject as the result of any action or inaction by the
City, those items listed as exceptions on the Title Commitment; provided however the Roadway
Agreement shall not be deemed an accepted exception so long as the City has filed its Affidavit
of completion of the Public Road.

14. Risk of Loss. Risk of loss or damage to the Property from any cause, including
but not limited to fire, vandalism, or acts of nature shall remain with Kilgroe until the possession
of the Property is delivered to the City. If, prior to said date, the Property is destroyed or
damaged in whole or in part, this Agreement may be canceled at the option of the City or the
City, at its option, shall have the right to proceed with specific performance of this Agreement
despite such damage, provided that the City shall be entitled to any insurance proceeds resulting
from such damage. From and after the date possession of the Property is delivered to the City,
all risk of loss or damage to the Property from any cause, including but not limited to fire,
vandalism, or acts of nature shall be and remain with the City, and the City shall repair any such
damage as may occur to the Property or improvements thereon prior to the termination of this
Lease. Further, the City shall not undertake to remove any improvements on the Property prior

to its purchase of the Property.

15. Representations, Covenants and Warranties of Kilgroe. Kilgroe represents,
covenants, and warrants the following to the City:
Al Kilgroe has not received any notice of, and has no other knowledge or

information of, any action, suit, proceeding, or claim affecting the Property or any portion
thereof, pending or threatened in any court or by or before any federal statute, county or
municipal department, commission, board, bureau, agency or other govemnmental
instrumentality, excepting only such proceedings as now or may in the future be before the City
in connection with the Property.

B. The Property is free and clear of all mechanics' liens, and no work has
been performed or is in process on the Property, and no materials have been furnished to the
Property or any portion therefore which might result in mechanics’, material men’s or any other
liens against the Property or any portion thereof.

C. As of the date of execution of this Agreement, Kilgroe shall be the sole
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owner of good and marketable fee simple title to the Property and the Property shall be free and
clear of all liens, claims, encumbrances and claims of third parties, unless consented to by the
City in writing.

D. Except as herein allowed, during the term of this Agreement, Kilgroe shall
not, nor shall it allow, effect or permit any transaction which may affect the quiet enjoyment of
the Property by the City or which does or may adversely affect its good and marketable fee
simple title to the Property.

E. During the term of this Agreement, Kilgroe shall not pledge, mortgage,
sell, lease, transfer, exchange or convey any interest of any nature whatsoever in the Property to
any other party.

F. To Kilgroe’s actual knowledge (i) no leak, discharge or other
contamination of the Property by a Hazardous Substance (defined below) has occurred on the
Property; (ii) the Property is free of underground storage tanks as defined by Section 8-20-501
(11), CR.S., as amended, or any successor or applicable statute; and (iii) any handling,
transportation, storage, treatment or usage of Hazardous Substance that has occurred on the
Property has been in compliance with all applicable federal, state, and local laws, regulations and
ordinances. "Hazardous Substance” shall mean any hazardous or toxic substances or materials as
defined by the Federal Comprehensive Environmental Response Compensation and Liability
Act, 42 U.S.C. Section 9601, et seq., the regulations promulgated from time to time thereunder,
environmental laws administered by the Environmental Protection Agency and laws of the State
of Colorado or the City.

16. Indemnifications and Hold Harmless. Kilgroe shall indemnify, defend and hold
the City harmless from any liability, obligation, cost or judgment incurred by the City, related to
this Agreement resulting from any negligent or intentional acts of Kilgroe or breach of any
representations, covenants or warranties. The City within its legal ability to do so under the
constitution of the State of Colorado and its home rule charter and without in any way or manner
intending to waive or waiving the defenses or limitations on damages provided for under and
pursuant to the Colorado Governmental Immunity Act (Section 24-10-101 C.R.S. et seq.), the
Colorado constitution, its home rule charter or under the common law or laws of the Unites
States or the State of Colorado shall indemnify, defend and hold Kilgroe harmless from any
liability, obligation, cost or judgment incurred by Kilgroe, related to this Agreement resulting
from any negligent or intentional acts of the City or breach of any representations, covenants or
warranties.

17.  Representations and Warranties of the City. During the term of the Lease of the
Property, the City represents and warrants to Kilgroe that it:
A. Shall use the Property only for lawful purposes.

B. Shall not engage in, allow, effect or permit any use or transaction, which
may adversely affect Kilgroe's good and merchantable fee simple title to the Property.
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18. Time of Essence. Time is of the essence, and all terms, conditions and covenants
shall be tendered or performed as specified herein.

19.  Further Acts. Each party agrees to perform or cause to be performed on or after
the lease possession date and the closing date such further acts as may be reasonably necessary to
consummate the transactions contemplated hereby.

20.  Default. In the event a party is in default of any proviston of the Agreement, and
the non-defaulting party is required to initiate litigation to remedy the default, the prevailing
party shall be awarded its costs and attorneys' fees.

21. Covenants Survive Closing. The terms and conditions of this Agreement shall not
merge and shall extend beyond the time of lease, possession, conveyance and closing of the
Property.

22, Notices. Notices may be effected to either party by mailing, via certified mail,
return receipt requested, to each party at:

City of Golden Jo Ann Kilgroe and
Attention: City Manager Lance Kilgroe
911 10th Street 1440 Brickyard Road, Unit 3
Golden, CO 80401 Golden, CO 80403

With copy to:

Raule G. Nemer, Esq.

Toussaint, Nemer & Coaty, P.C.
3081 Bergen Peak Drive, Ste. 210
Evergreen, Colorado 80439

23. General Provisions.
A. This Agreement may only be amended in writing signed by all parties.

B. This Agreement shall not be assigned by any party without the written
consent of the other party, which consent shall not be unreasonably withheld.

C. This Agreement shall be governed by the laws of the State of Colorado.
Venue for any litigation regarding this Agreement shall be in Jefferson County, Colorado.

D. This Agreement may be recorded by either party.
E. The persons signing this Agreement on behalf of each of the parties are

authorized to bind and by their signatures hereby do bind such parties to the terms of this
Agreement.
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CITY

By: C. } 6(’1/%4'4

Charl® J. Baroch

Title: Mayor
State of Colorado

SS
Count oy Je fH80n )

The foregoing instrument was acknowledged before me this ) Q'M'?day of W%( ,
2005 by Charles J Baroch, Mayor for the City of Golden. @)

Witness my hand and official seal.

My Commission expires: &@1 M

Notary Public

(Notary provisions continued on following page)




State of Colorado )
)ss

Count of ﬁ@ﬂ_ )

b
7 The foregoing instrument was acknowledged before me this !3 day of
W\{?w\&. , 2005 by Jo Ann Kilgroe.

Witness my hand and official seal.

“\(};\»ﬁ QW

Notary PﬁiLhc

Count of-&é@wsm )

The foregoing instrument was acknowledged before me this )S‘b{&day of

| ]}8 . if , 2005 by Lance H. Kilgroe.

Witness my hand and official seal.
Notary Publlc

My Commission expires:g“%gﬂ: o] 00"7

(Seal)

kilgroe/house transaction/kilgroe doc 51305 FINAL RTF




EXHIBIT “A”

A parcel of land in the West 1/2 of Section 21, Township 3 South, Range 70 West of the 6™ P M., more
particularly described as follows:

Beginning at the West 1/4 corner of said Section 21; Thence South 0°02'31" East along the West line of
the Southwest 1/4 of said Section 21, 433.60 feet to a point on the North right of way line of Golden
Gate Canyon Road; Thence South 73°43'32" East along said right of way line 647.55 feet; Thence North
10°29' 12" East departing said right of way 1,081.13 feet; Thence North 12°14'23" East 541.94 feetto a
point on the South line of Pine Ridge Road; Thence South 89°52'47" West along said South line 255.88
feet to a point of curve; Thence along a curve to the right having a central angle of 53°55'38", a radius of
638.00 feet, a length of 600.49 feet and a long chord which bears North 63°09'26" West at a distance of
578.57 feet; Thence North 36°11'18" West 143.68 feet to a point of curve; Thence along a curve to the
right having a central angle of 23°01 ‘35", a radius of 465.00 feet, a length of 186.88 feet and a long
chord which bears North 24°40'52" West a distance of 185.62 feet to a point on the West line of the
Northwest Vi of said Section 21; Thence South 0°01'57" East 1,512.97 feet to the True Point of
Beginning, County of Jefferson, State of Colorado.
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Year

04/01/2005
01/30/2006
01/30/2007
01/30/2008
01/30/2009
01/30/2010
01/30/2011
01/30/2012
01/30/2013
01/30/2014
01/30/2015
01/30/2016
12/15/2016

NOTE:

EXHIBIT “B”

Principal and Interest Paid at the beginning
of the period

Payment Principal Interest* Total
Type Payment
downpay $600,000 50 $600,000
lease 30 $100,050 $100,050
lease $0 $100,050 $100,050
lease $0 $100,050 $100,050
lease $361,940 $118,922 $480,863
lease $376,418 $103,866 $480,284
lease $391,475 $88,207 $479,681
lease $407,134 $71,921 $479,055
lease $423,419 $54,985 $478,404
lease $440,356 $37,370 $477.726
lease $457,970 $19,052 $477,022
lease $476,288 $0 $476,288
purch $1 %0 $1
$3,935,000 $794,473 $4,720473

Principal
Remaining

$3,335,000
$3,335,000
$3,335,000
$3,335,000
$2,973,060
$2,596,642
$2,205,167
$1,798,033
$1,374,614
$934,259
$476,289
31

No Prepayment Penalty

* 0% interest in 2005

* 3% interest in 2006, 2007 and 2008
* 4% interest from 2009 on
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EXHIBIT “C”

Property for Inmediate Possession

All of that property described in Exhibit “A” of this Agreement except for that 2.5 acre parcel described as the
Southwest ¥4 of the Southwest ¥4 of the Southwest ¥ of the Northwest ¥4 of Section 21, Township 3 South, Range
70 West of the Sixth Prime Meridian, Jefferson County, Colorado
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Jefferson County, Colorado
FIRST AMENDMENT TO EASEMENT AND
LICENSE AGREEMENT

WHEREAS, by Easement and License Agreement recorded December 21, 2004 at Reception No. F2147201 and
Easement and License Agreement recorded December 10, 2004, at Reception No. F2142242, and Restated Easement and
License Agreement recorded January 18, 2005 at Reception No. F2159760, all in the records of the Clerk and Recorder
for the County of Iefferson, State of Colorado (collectively the “Agreement™), Brickyard Holdings LLC (“Brickyard™) did
acquire easement and license rights with respect to certain real property located within the City of Golden, County of
Jefferson, and State of Colorado as specifically described in the Agreement; and

WHEREAS, by the Agreement, Lance H. Kilgroe, JoAnn Kilgroe, L.H. Kilgroe Construction Company, and
L.H. Kilgroe Construction Company, LLC (collectively, “Kilgroe™) did agree to construct a roadway as described therein
to connect Brickyard’s property to Golden Gate Canyon Road; and

WHEREAS, pursuant to that certain Lease/Option to Purchase Agreement dated May _[_I 2005, the City of
Golden has an option to purchasc the real property subject to the Agreements and has agreed to construct a public
roadway to connect Brickyard’s property to Golden Gate Canyon Road; and

WHEREAS, upon completion of the roadway between Pine Ridge Road and Golden Gate Road and its
designation as a public roadway by the City of Golden, Brickyard will have no further need for the rights granted to it by
the Agreement and, in particular, the easement and license described therein;

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which hereby is
acknowledged, Kllgroc/and Brickyard agree as follows:

. Paragraph 4 of the Agreement is hereby amended by replacing September 1, 2005 with January 10, 2006.
The seaond sentence is amended to provide that if construction of the Roadway has not begun by November 15, 2005,
then Brickyard shall have the rights set forth in the second sentence of Paragraph 4.

2. Notwithstanding the dates for commencement and completion set forth in paragraph 1, above, if Brickyard’s
sale to McStain Enterprises, Inc. for any reason fails to close by July 29, 2005, the date for completion of the Roadway
shall be extended as follows: Brickyard shall give written notice of its desired new completion date to Kilgroe, which
date shall be no less than six months from the date of Brickyard’s notice, and upon the giving of such notice, this
Amendment shall be deemed amended to include the new completion date and a commencement date of forty-five (45)
days prior to the new completion date.

3. Upon the completion of construction of a public readway which extends from the main entrance to the
Canyon View HI Subdivision on Pine Ridge Road to Golden Gate Canyon Road (the “Roadway™), as evidenced by the
recording by the City of Golden of an Affidavit signed by an appropriate official of the City of Golden which states that
the Roadway has been completed in accordance with applicable City of Golden public roadway standards and that it is
open as a public street, the Agreement will terminate and Brickyard will be deemed, without any further action, to have
remised, released, sold and QUITCLAIMED unto the City of Golden, of 911 10™ Street, Golden, Colorado, all the right,
title, interest, claim and demand which Brickyard has in and to the easement described in the Agreement and the real
property located in the City of Golden, County of Jefferson, and State of Colorado, burdened by the Agreement and to
have terminated and abandoned any rights Brickyard does or may have by virtue of the license set forth in the Agreement,

4. Except as herein amended, the terms and the conditions of the Agreement shall remain in full force and effect,
and are enforceable in accordance with their terms.

5. This Amendment may be executed in two or more counterparts, all of which, taken together, shall be deemed
to be one and the same instrument. Signature and acknowledgment pages may be detached from signed counterparts and
reattached to others for purposes of recording. Facsimile signatures shall be accepted in lien of originals for all purposes
under this Amendment; provided, however, that any party, upon request, shall furnish to any party requesting it a signed
original counterpart of this Amendment. No delay in transmitting such signed, acknowledged originals shall affect or
delay the effectiveness of this Amendment.
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IN WITNESS WHEREOF, Brickyard and Kilgroe have executed this First Amendment to Easement and License
Agreement on the dates set forth below.

BRICKYARD HOLDRINGS LLC

By: e e }‘&4 ] DENISE L. HALLIGAN

1
Richard A, Perry, Manager W 5» NOTARY PUBLIC
Pty !  STATE OF COLORADO %

SN P Wy
WARAR AP AP AP - PP PP

STATE OF COLORADO ) My Commission Expires 02/02/2008
Iss.
County of \Jetfevson )
Th . . . L. M .
e foregoing instrument was acknowledged before me this || day of awg , 2005, by Richard A.
Y

Perry, as Manager of Brickyard Holdings LL.C, a Colorado limited liability company.

Witness my hand and official seal.

My commission expires: ;lz Z_QBV ﬂ
[ 7 P

Notary Public



CONSTRUCTION COMPANY
Zarel ;/////

ance }L Kilgroe, gem?«l/partnc

State of Colorado )
)ss

County of JeHevsn

The foregoing instrument was acknowledged before me this _l_l?_"day of W}_‘__at_\f___, 2005 by Jo Ann Kilgroe.

Witness my hand and official seal.
My Commission expires: __gk[z_/p__s___ %Mﬂé}zjdﬁéﬂb‘*——-—

Notary Public
(Seal) aas e s S et oS ey
{ DENISEL.HALLIGAN |
¢ NOTARY PUBLIC )
State of Colorado ) L STATE OF COLORADO 1
Isg S A A AL
County of Jetferson ) My Commission Expires 02/02/2008
The foregoing instrument was acknowledged before me this _th}_ day of __ M a¥ 2005 by Lance H. Kilgroe

individually and as general partner of L.H. Kilgroe Construction Company, a Colorado general partnership, and as
Manager of L..H. Kilgroe Construction Company, LLC, a Colorado limited liability company.

Witness my hand and official seal.

My Commission expires: __Z:ILLQ&____ AL A4 ¥ ~
Notary Public

(Seal)
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$ DENISE L. HALLIGAN
? NOTARY PUBLIC

1 STATE OF COLORADO
i a o S AP
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My Commission Expiras (2/02/2008
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: EXHIBIT A

i A PARCEL OF LAND LOCATED WITHIN \
SECTION 21, TOWNSHIP 3 SOUTH, RANGE 70 WEST |

| OF THE SIXTH PRINCIPAL MERIDIAN

| COUNTY OF JEFFERSON, STATE OF COLORADO |

! DESCHETICH:

A PARCE. OF LAND LOCATED WITHIN SECTION 21, TOWNSHIP 3 SOUTH, RANGE 70 WEST OF THE SIXTH
PRINGPAL MERIDIAM, COURTY OF JEFFERSON, STATE OF COLORAGO BEING MORT PARTICULARLY
DESCRIBED AS TOLLOWS:

BEGINNING AT THE WEST QUARTER CORNER OF SAID SECTION 21 WHENCE THE NORTHWEST CORKER
THERECF BEARS N 002 35" W, 530,48 FEFT BETWEEN THE FOUND MONUMENTS SHOWN HEREON
| WTH ALL BEARINGS CONTAINED HEREIN RELATIVE THERETO: THENCE ALONG THE WEST LINE OF
3 SA% SECTION N (002'35" W, 1496.50 FEET TO A PONT ALONG THE SOUTHERLY RIGHT-OF ~WAY
‘ OF PINE RIDGE ROAD; THENCE ALONG SAD RIGHT-OF—WAY THE FOLLOWING FOUR COURSES:
! 1) ALONG THE ARC OF A CURVE TO THE LEFT 125.08 FEET, HAVNG A RADS OF 300,00 FEET,
4 CENTRAL ANGLE OF 2353'21° AND WHICH CHORD BEARS 5 244845 £, 124,38 FEET,
2) THENCE § 3pus0T" £, 21496 FILT,
3% THENCE ALONG THE ARC CF A CURVE T0 THE LEFT 583,32 FEET, HAVING A RADIUS OF 805.00
FEET, A CENVRAL ANGLE OF 5T90'53 AND WHICH CHORD BEARS S E3I5'54" F, 54319 FEET
4) THENCE N SEE 40" £, 260,24 FEET;
THENGE 5 1214'23" W, 465,88 FEET, THENCE S 1079813° W, 1128.45 FEET TO A POINT ALONG
! THE NORTHERLY RIGHT—-0F —WAY OF SOLDEN GATD CANYON ROAD: THEWCE ALONG SAID RIGHT-0F—WAY
i N 734332 W, B46.83 FEET TO A PONT ALONG THE WEST LINE OF SAD SEQTION 21; THENCE
ALDNG SAD UNE N GU1723° £, 443.74 FEET TO THE POINT OF BEGINNING, CONTAINING 29.31

i ACRES WORE CR £S5,

l

\

i

|

|

!

|

CCS. CONSULTANTS, INC.
B BT e S
e s KQT REPRESERT A MORUMENTED LARD SURVEY. 8
UF“& ﬁ%gu&:ﬂm o TE O DESCW oL f _ PACE_]_GF 2 3084034706 Fax 204030500 |
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. EXHIBIT A (con®) ]
!‘ A PARCEL OF LAND LOCATED WITHIN
SECTION 21, TOWNSHIP 3 SOUTH, RANGE 70 WEST|
NRTOEST CORR. @ L1208 OF THE SIXTH PRINCIPAL MERIDIAN l
, ECTON T | R=30000 COUNTY OF JEFFERSON, STATE OF COLORADO
| FOUND 3-/Y DRETR | Do ]
N T
\ Mk OF LS TN o e €
CH=124.18'
l ?
%G
. £ & Lw563.37
f § Rw505.00°
1 = A=5320'57
] B [B=S B3I554” €
= {H=543.19
| 5
% = N 895340° £
i 28824
|
|
| 2
" &
l
i
]~ 31 ACRES
i
‘ POINT OF
\ BEGINNING g WEST QUARTER CORNER
SECTION 21 2:
FOUND 2" DIAMETER s -
1 ALUMINUN. CAP LS. 14112 = EC%‘TE;Q‘S_EQZ‘&%
| =
| i
\ S
. =
;
|
4 ‘ CCS. CONSULTANTS, INC
iR e
5 i15 2 'S¢ I LY. g8,
2| Ts oot s 1 RS ¢ (MR DT 0TS Fex A0




EXHIBIT B

[Principat and Interest Paid at the heginning

| of the perlod

Yaar ?Payment Principal intcrest” Towai Principa!

lType Payment Remaining
54/01/2005 !downpay $600,000 50 $600,000 $3,335,000
01/30/2006 |iease 30 $100,050 $100,050 $3,335,000
01/30/2007 |lease $0 $100,050 $100,050 $3,335,000
01/30/2008 1ease $0 2100,050 $100,050 §3,335,000
D1/30/2009 [iease $361,540 $133.400 $485,340 $2,873,060
01/30/201C |lease 5376,418 $118,822 $495,340 $2,586,642
01/30:2011 lleass $391 475 $103,866 $435,340 $2,205,167
01/30/2012 |iease $407,134 $88,207 $495,340 $1,798,033
01/30/2013 llease $423,418 $71,921 $485,340 $1,374,614
01/30/2014 |lease 440,356 354,985 $465,340 3934 258
01/30/2015 |lease $457,870 $37,370 $495,340 $476,289
01/30/2015 |lease $476,288 $18,052 $405,340 51
12/15/201E {purch $1 36 $1

L £3,835,000 $927.873 $4,862,873

NQTE:  No Prepayment Penalty
= 0% interes} in 2005

= 2%, interest in 2006, 2007 and 2008

* 4%, interest from 2009 on




